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The  Legislative  Audit  Committee 
of  the  Montana  State  Legislature: 

Herein  transmitted  is  our  sunset  performance  audit 
of  the  Montana  Board  of  Warm  Air  Heating,  Ventilation 
and  Air  Conditioning.  The  audit  was  conducted  in  re- 
sponse to  the  1977  sunset  law,  which  terminated  the 
board  on  July  1,  1979.  The  intent  of  the  audit  was  to 
determine  the  need  for  state  regulation  of  Montana’s 
mechanical  trade  installing  warm  air  heating,  ventila- 
tion and  air  conditioning. 

The  audit  focused  upon  five  questions  set  forth  in 
the  sunset  law.  It  does  not  encompass  a review  of  the 
s financial  transactions  or  overall  compliance 
with  state  laws. 

There  are  no  formal  recommendations  in  the  report 
since  the  responsibility  for  such  recommendations  lies 
with  the  Legislative  Audit  Committee.  Nevertheless,  we 
discussed  the  contents  of  the  report  with  a large 
number  of  individuals  and  organizations,  including  the 
director  of  the  Department  of  Professional  and  Occupa- 
Licensing,  the  members  of  the  Board  of  Warm  Air 
Heating,  Ventilation  and  Air  Conditioning,  and  the 
Building  Codes  Division  of  the  Department  of  Adminis- 
tration. 

We  wish  to  express  our  appreciation  to  the  members 
of  the  board  and  to  the  director  of  the  department  and 
his  staff  for  the  assistance  they  provided  during  the 
audit.  We  also  wish  to  thank  other  members  of  the 
mechanical  trade  for  assistance  they  gave  us. 


Respectfully  submitted 


Morris  L.  Brusett,  C.P.A 
Legislative  Auditor 
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OFFICE  OF  THE  LEGISLATIVE  AUDITOR 


SUNSET  PERFORMANCE  AUDIT  OF  THE 
MONTANA  BOARD  OF  WARM  AIR  HEATING, 

VENTILATION  AND  AIR  CONDITIONING 

SUMMARY 

Montana's  1977  Legislature  passed  Senate  Bill  162 
enrolled  as  Chapter  562,  Laws  of  1977,  commonly  re- 
ferred to  as  the  "sunset  law, " which  terminates  numer- 
ous regulatory  boards  and  agencies  and  specifically 
calls  for  a performance  audit  of  each  agency  prior  to 
scheduled  termination.  The  sunset  law  terminates  the 
Board  of  Warm  Air  Heating,  Ventilation  and  Air  Condi- 
tioning on  July  1,  1979.  This  performance  audit  is  in 
response  to  the  legal  requirement  for  review  of  the 
board  prior  to  termination. 

Chapter  I (page  1)  introduces  the  report  by  ex- 
plaining the  objectives  and  intent  of  sunset  legisla- 
tion, the  six  questions  which  relate  to  the  need  for 
state  regulation  and  activities  of  the  state  directed 
toward  meeting  that  need,  and  the  scope  of  our  audit. 
The  question  regarding  the  regulatory  process  is  not 
addressed  in  the  report  because  due  to  a constitution- 
ality challenge  and  ensuing  court  injunction  the  board 
has  not  been  permitted  to  regulate  the  trade. 

Chapter  II  (page  5)  provides  a background  on  the 
evolution  of  the  trade  and  a brief  history  of  licensing 
within  Montana.  Included  is  a short  history  of  the 
board's  financial  operations  (page  10)  and  an  explana- 
tion of  its  operating  objectives  (page  11). 
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Chapter  III  (page  14)  addresses  the  need  for 
regulating  the  Montana  warm  air  heating,  ventilation 
and  air  conditioning  trade  in  view  of  actual  or  poten- 
tial harm  to  the  public.  Two  questions  are  answered — 
(1)  Would  the  absence  of  regulation  significantly  harm 
and  endanger  the  public's  health,  safety,  or  welfare; 
and  (2)  Is  there  a reasonable  relationship  between  the 
exercise  of  the  state’s  police  power  and  the  protection 
of  the  public’s  health,  safety,  and  welfare?  In  answer 
to  the  first  question,  we  conclude  (page  21)  that  there 
appears  to  be  a danger  to  the  public’s  health,  safety, 
and  welfare  and  that  some  form  of  regulation  is  neces- 
sary. We  found  five  instances  of  death  due  to  faulty 
installation  of  heating  systems  in  the  last  five  years . 
In  addition  a number  of  fires  are  attributed  to  faulty 
installation  of  heating  equipment.  We  found  that  the 
Building  Codes  Division  of  the  Department  of  Adminis- 
tration does  not  have  an  inspection  process  which 
covers  heating  system  installations  and  that  only  nine 
communities  within  the  state  inspect  for  code  compli- 
ance. Workers  in  the  trade  indicated  that  code  in- 
spection is  necessary  to  gain  compliance. 

The  second  question  relates  to  whether  the  current 
activities  are  sufficient  to  protect  the  public  from 
the  potential  harm  addressed  in  the  first  question. 
Regulatory  activities  of  the  board  have  ceased  since  a 
constitutionality  challenge  and  ensuing  court  injunc- 


tion.  The  question  has  yet  to  be  resolved.  If  licens- 
ing is  considered  necessary  some  aspects  of  the  current 
exercise  of  the  state's  police  powers  and  the  protec- 


tion 

of  the  public 

's  health. 

safety,  and  welfare  re- 

quire 

improvement 

(page  28  ) . 

Enforcement 

to  assure 

that 

all  persons 

performing 

installation 

work  are 

licensed  should  be  improved  along  with  clarification  of 
experience  requirements  under  the  grandfather  clause. 
We  also  suggest  requiring  a permit  and  inspection  for 
work  done  by  homeowners . 

Chapter  IV  (page  29)  addresses  two  questions--Does 
the  regulation  have  the  effect  of  directly  or  indirect- 
ly increasing  the  cost  of  goods  or  services;  and.  Is 
the  increase  in  cost  more  harmful  to  the  public  than 
the  harm  which  could  result  from  the  absence  of  regula- 
tion? Various  regulation  costs  are  identified  and 
measured  when  feasible.  Generally,  the  costs  of  regul- 
ation are  minimal.  The  current  level  of  harm  will 
continue  to  exist  since  regulation  has  not  gone  into 
effect  and  code  inspection  is  apparently  necessary  to 
obtain  compliance  (page  34). 

Chapter  V (page  35)  addresses  the  sixth  and  final 
question--Is  there  another  less  restrictive  method  of 
regulation  available  which  could  adequately  protect  the 
public?  The  report  discusses  the  present  form  of 
regulation  used  in  Montana  and  other  less  restrictive 
alternatives  which  are  available  including  no  regula- 
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tion  (page  36).  Included  are  three  tables  designed  to 
aid  the  Legislative  Audit  Committee  in  recommending  the 
regulatory  alternative  most  appropriate  for  Montana, 
and  alternative  regulatory  facets  under  each  form  of 
regulation  (pages  41-43). 
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Chapter  I 
INTRODUCTION 


This  sunset  performance  audit  addresses  the  need 
for  state  regulation  of  the  warm  air  heating,  venti- 
lation, and  air  conditioning  trade  through  a state 
board  within  the  Department  of  Professional  and 
Occupational  Licensing.  The  Board  of  Warm  Air  Heating, 
Ventilation,  and  Air  Conditioning  (hereinafter  referred 
to  as  the  "board")  is  responsible  for  licensing  and 
regulating  master  and  journeyman  mechanics  within  the 
trade.  State  law  (Section  66-3503(3),  R.C.M.  1947), 
states  "Warm  air  heating,  ventilation,  and  air  condi- 
tioning means  construction,  installation,  alteration, 
maintenance  and  repair  of  all  warm  air  heating 
systems  . . . ventilation  systems  . . . and  air  condi- 

tioning equipment."  Portable  heating,  ventilation,  and 
air  conditioning  equipment  are  not  covered  under  this 
statute . 

REPORT  OBJECTIVES 

A number  of  regulatory  boards  and  agencies,  in- 
cluding this  board,  were  terminated  by  the  1977  Legis- 
lature through  the  "sunset  law."  This  law  requires  the 
Legislative  Audit  Committee  to  conduct  a performance 
audit  of  each  terminated  board.  The  performance  audit 
must  objectively  review  the  need  for  each  regulatory 
board/agency  and  the  Legislative  Audit  Committee  must 
offer  recommendations  for  board  continuation,  modifi- 
cation, or  termination. 
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In  setting  forth  legislative  intent,  the  sunset 
law,  Section  82-4601(1),  R.C.M.  1947,  provides  that,  by 
requiring  periodic  evaluation  in  the  form  of  a per- 
formance audit,  the  legislature  will  be  in  a better 
position  to  ensure  that  boards  and  programs  exist  only 
to  be  responsive  to  state  citizens'  needs.  The  sunset 
law  terminates  the  board  on  July  1,  1979.  This  per- 
formance audit  is  in  response  to  the  legal  requirement 
for  review  prior  to  board  termination. 

REPORT  ORGANIZATION 

The  sunset  law  (Section  82-4604,  R.C.M.  1947), 
requires  a thorough  examination  of  the  following  ques- 
tions during  conduct  of  the  performance  audit: 

"(a)  Would  the  absence  of  regulation  signi- 
ficantly harm  or  endanger  the  public's 
health,  safety,  or  welfare? 

(b)  Is  there  a reasonable  relationship 
between  the  exercise  of  the  state's  police 
power  and  the  protection  of  the  public's 
health,  safety,  or  welfare? 

(c)  Is  there  another  less  restrictive 
method  of  regulation  available  which  could 
adequately  protect  the  public? 

(d)  Does  the  regulation  have  the  effect  of 
directly  or  indirectly  increasing  the  costs 
of  any  goods  or  services  involved,  and,  if 
so,  to  what  degree? 

(e)  Is  the  increase  in  cost  more  harmful  to 
the  public  than  the  harm  which  could  result 
from  the  absence  of  regulation? 

(f)  Are  all  facets  of  the  regulatory 
process  designed  solely  for  the  purpose  of, 
and  have  as  their  primary  effect,  the  pro- 
tection of  the  public?" 

The  report  focuses  on  these  questions. 

Chapter  I is  introductory.  It  summarizes  the 

objectives,  organization,  and  scope  of  the  report. 
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Chapter  II  presents  background  information  about 
the  evolution  of  the  trade.  Included  in  this  back- 
ground information  is  a history  of  the  board  and  trade 
and  details  on  the  board’s  organization,  staffing, 
funding,  and  objectives.  Also  included  is  a discussion 
of  a constitutionality  challenge  and  ensuing  court 
injunction  preventing  the  board  from  operating  in  a 
regulatory  capacity.  Since  the  regulatory  process  had 
not  been  placed  in  operation  or  designed,  the  last 
sunset  question  cited  on  page  2 has  not  been  answered. 

Chapter  III  addresses  two  of  the  questions  as 
required  in  the  sunset  law.  The  first  question  is: 
Whether  or  not  the  absence  of  regulation  would  harm  the 
public.  To  answer  this  we  reviewed  the  relevancy  of 
the  law  and  anaylzed  the  effectiveness  of  current 
regulation.  The  other  question  is:  Whether  a reason- 
able relationship  exists  between  the  exercise  of  the 
state's  police  power  to  regulate  the  trade  and  the 
protection  of  the  public’s  health,  safety,  or  welfare. 
To  answer  this  question  we  examine  existing  conditions 
in  the  trade  and  the  current  activities  of  the  board 
for  licensure  and  regulation  of  the  occupation. 

Chapter  IV  covers  two  questions  of  the  sunset  law: 
Whether  state  regulation  of  the  trade  has  the  effect  of 
directly  or  indirectly  increasing  costs  to  the  public, 
and  whether  such  increase  is  more  harmful  than  the  harm 
which  could  result  in  the  absence  of  regulation? 
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Chapter  V discusses  the  final  question  of  the 
sunset  law:  Whether  there  is  a less  restrictive  alter- 
native method  of  regulation  available  which  could 
adequately  protect  the  public?  Seven  alternative  forms 
of  regulation  are  discussed  as  they  relate  to  the 
regulation  of  the  trade  in  Montana. 

SCOPE  OF  THE  AUDIT 

This  sunset  performance  audit  primarily  relates  to 
the  need  for  state  regulation  of  the  warm  air  heating, 
ventilation,  and  air  conditioning  trade.  It  focuses 
upon  the  six  questions  posed  in  the  sunset  law. 
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Chapter  II 
BACKGROUND 


EVOLUTION  OF  THE  WARM  AIR  HEATING,  VENTILATION,  AND 

AIR  CONDITIONING  TRADE  IN  MONTANA 

Efforts  to  establish  some  form  of  government 
regulation  of  the  warm  air  heating,  ventilation,  and 
air  conditioning  trade  have  persisted  for  a number  of 
years.  These  efforts  coincided  with  endeavors  by  other 
trades  to  establish  municipal  and  state  control  over 
certain  building  trades.  Workers  in  the  trades  have 
generally  supported  regulation  and  the  resulting 
licensing  system.  Various  economic  and  social  consi- 
derations have  been  established  as  reasons  for  state 
regulation,  but  the  stated  goal  is  inevitably  the 
protection  of  the  public  health,  safety,  and  welfare. 

Legislation  creating  the  Montana  Board  of  Warm  Air 
Heating,  Ventilation,  and  Air  Conditioning  was  enacted 
by  the  45th  Legislative  Assembly  in  1975.  The  declared 
purpose  of  this  act  was  "to  protect  the  people  of 
Montana  from  health,  life,  financial,  and  other  hazards 
. . . , which  might  result  from  improper  or  unethical 
trade  practices."  A seven  member  board  was  appointed 
to  carry  out  provisions  of  the  act.  The  initial  act 
required  adopting  a statewide  code,  approving  appli- 
cants for  licensure,  developing  an  examination  for 
future  applicants,  setting  up  a permit  fee  system,  and 
organizing  an  enforcement  system. 
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Members  of  the  trade,  known  as  mechanics,  who  had 
the  required  experience,  were  allowed  to  apply  for  a 
license  under  the  "grandfather  clause."  This  section 
of  law  (Section  66—3507,  R.C.M.  1947)  states:  "Persons 
^^ii^illing  the  qualifications  for  licenses  as  herein- 
after provided  prior  to  July  1,  1975,  and  who  are  then 
actively  engaged  in  warm  air  heating,  ventilation,  and 
sheet  metal  work,  shall  not  be  required  to  take  an 
examination,  but  shall  be  issued  a license  by  the  board 
upon  payment  of  the  proper  license  fees  . . . . " in 
to  meet  the  qualifications  of  this  act,  master 
mechanics  must  furnish  evidence  of  five  years'  ex- 
perience in  the  trade  that  is  satisfactory  to  the 
board.  Journeyman  mechanics  must  have  four  years  of 
experience  that  is  satisfactory  to  the  board  in  any 
major  phase  of  the  business. 

CONSTITUTIONALITY  CHALLENGE 

On  February  10,  1976,  a major  gas  supplier  filed 

suit  against  the  board  to  declare  Chapter  504,  Laws  of 
1975,  unconstitutional.  A utility  company  joined  the 
suit  as  an  intervenor  against  the  board  shortly  there- 
after. The  plaintiffs  have  attacked  the  entire  act  as 
being  in  violation  of  constitutional  guarantees,  and 
refer  to  specific  sections  of  the  law  as  uncon- 
stitutional. Use  of  the  term  "sheet  metal"  in  the  list 
of  required  qualifications  for  licensure  under  the 
grandfather  clause  (Section  66-3507,  R.C.M.  1947) 
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is  questioned  as  requiring  experience  in  an  area  not 
regulated  by  the  board.  Requirements  for  licensure 
(Section  66-3508,  R.C.M.  1947)  are  said  to  vest 
arbitrary  discretion  in  the  board  as  well  as  limiting 
applicants  by  requiring  experience  in  all  three  phases 
of  the  trade  (warm  air  heating,  ventilation,  and  air 
conditioning).  Revocation  of  a license  is  attacked  as 
being  arbitrary  because  a master  mechanic  can  have  his 
license  revoked  for  inferior  work  done  by  a person 
working  under  the  master  (Section  66-3512,  R.C.M. 
1947).  Section  66-3513,  R.C.M.  1947,  requires  a master 
to  be  at  least  a 10  percent  shareholder  in  a firm.  The 
state  did  not  contest  the  constitutionality  of  this 
clause.  In  addition,  section  66-3510,  R.C.M.  1947, 
requiring  a bond  for  all  master  mechanics,  was  removed 
by  the  1977  Legislature.  This  is  not  an  inclusive  list 
of  plaintiffs'  arguments  against  the  law,  but  is 
intended  to  point  out  specific  points  of  controversy. 

A bill  introduced  in  the  1977  legislature 
attempted  to  solve  the  problems  contained  in  the 
initial  law.  This  legislation  was  supported  by  board 
members  and  the  two  parties  who  contested  the  original 


law.  Senate  Bill  433  (1977) 

would 

have  created  a 

number  of  speciality 

licenses 

for 

the 

trade 

as  con- 

trasted  to  a single 

license 

for 

all 

phases 

of  the 

trade.  Experience  requirements  for  licensure  under  the 
bill  would  include  work  in  any  phase  of  the  warm  air 


7 


heating,  ventilation,  or  air  conditioning  trade.  A 
phase  was  defined  in  this  bill  to  mean  the  type  of  fuel 
or  form  of  energy  utilized  in  a system.  Service  per- 
sonnel of  public  utilities  would  not  be  required  to  be 
licensed  under  this  legislation,  but  all  work  performed 
would  have  to  conform  to  applicable  code  standards. 
These  proposed  amendments  to  the  law  were  not  adopted 
by  the  1977  legislature. 

Board  regulatory  activities  ceased  upon  issuance 
of  a restraining  order.  A hearing  on  the  suit  was  held 
Billings  district  court  July  12  and  13  of  this  year. 
A final  ruling  is  expected  late  in  1978. 

Passage  of  another  bill  during  the  1977  legis- 
lature, Senate  Bill  401,  has  modified  board  respon- 

sihilities  and  powers.  This  bill  transferred  code 

setting  and  enforcement  duties  of  the  electrical, 
plumbing,  and  warm  air  heating,  ventilation,  and  air 
conditioning  trades  to  the  Building  Codes  Division, 
Department  of  Administration. 

BOARD'S  ORGANIZATION,  STAFFING,  FUNDING 

Administrative  support  for  the  board  is  provided 
by  the  Department  of  Professional  and  Occupational 
Licensing.  The  seven  member  board  consists  of  two 

master  and  two  journeyman  mechanics,  one  representative 
Department  of  Administration  (who  is  responsible 
for  building  construction  standards),  one  represen- 
tative of  the  State  Fire  Marshal's  Office,  and  an 
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attorney  from  the  Department  of  Professional  and  Occu- 
pational Licensing.  Membership  on  the  first  board  was 
based  on  a schedule  which  directed  one  master  and  one 
journeyman  mechanic  to  serve  a two  year  term,  while  the 
other  master  and  journeyman  served  three  year  terms. 
After  this  initial  period,  all  members  will  be 
appointed  for  four  year  terms . All  appointments  are 
made  by  the  Governor.  Board  members  may  be 
reappointed . 

A chairman  is  elected  annually  by  the  board  and 
the  board  secretary  is  designated  by  statute  to  be  the 
representative  from  the  Department  of  Administration. 
Procedural  and  organizational  rules  have  been  adopted 
from  the  Department  of  Professional  and  Occupational 
Licensing's  model  rules.  Under  the  law  (Section 
66-3504(1),  R.C.M.  1947),  the  board  may  formulate  rules 
necessary  to  carry  out  the  provisions  of  the  act. 

Meetings  are  directed  by  statute  to  be  held  at 
least  semiannually.  All  meetings  have  been  held  in 
Helena.  Due  to  the  "grandfather  clause,"  and  the 
subsequent  court  injunction,  no  examinations  for 
licensure  have  been  given  by  the  board.  Board  members 
receive  $25  per  day  compensation  plus  expenses  while 
attending  board  meetings  or  when  otherwise  engaged  in 
board  connected  business.  However,  no  board  member  who 
is  a state  employee  receives  compensation  in  addition 
to  his  regular  state  salary. 
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An  administrative  secretary  provided  by  the  Depart- 
ment of  Professional  and  Occupational  Licensing  spent 
30  percent  of  her  time  on  the  board's  business  in 
fiscal  year  1975-76.  In  February  of  1976  board  acti- 
vities were  essentially  discontinued  with  the  court 
^^junction.  Legal  assistance  for  the  board  is  provided 
the  department  attorney . The  Office  of  the  Attorney 
General  is  currently  defending  the  board  in  the  con- 
stitutionality challenge. 

Funding  of  board  activities  is  provided  for 
through  an  account  in  the  earmarked  revenue  fund, 
supported  by  licenses  under  the  grandfather  clause  and 
apprentices  enrolling  with  the  board.  Illustration  2-1 
details  the  financial  history  of  the  board  from  its 
creation  in  fiscal  year  1975-76  to  fiscal  year  1977-78. 
Appropriations  for  the  current  year  are  also  shown. 


Financial  History 


Fiscal  Year  Appropriations  Expenditures 


Earmarked 

Revenue  Revenue  Fund  Balance 


1978  79 
1977  78 
1976  77 
1975  76 


$ 8,028 
7,701 
9,852 
7,987 


S 2,273 
5,209 
6,623 


$ (35) 
(110) 
29,745 


$ 15,497 
17,804 
23,122 


Includes  Accrued  Expenditures  Adjustments. 


Sturet:  Ccmpiled  by  the  Office  of  the  Laeislativo  Auditor 
Illustration  2-1 
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Revenue  received  from  licensees  during  the  first 
eight  months  of  operation  has  covered  expenditures  to 
date.  Since  the  court  injunction,  all  new  application 
fees  have  been  refunded.  In  addition,  various 
licensees  and  applicants  have  requested  refunds  of  fees 
paid  prior  to  the  court  injunction.  Expenditures  for 
fiscal  years  1977  and  1978  reflect  decreasing  activity 
of  the  board  and  relate  principally  to  administrative 
expenses  incurred  by  the  Department  of  Professional  and 
Occupational  Licensing.  All  funds  received  and  held  by 
the  board  were  license  fees  from  individuals  applying 
for  licensure  under  the  grandfather  clause  and  from 
apprentice  mechanics'  payments  of  a permit  fee. 

BOARD  OBJECTIVES  AND  OPERATIONS 

All  boards  and  agencies  under  review  are  directed 
by  the  sunset  law  to  define  their  goals  and  objectives 
and  to  link  expenditures  to  these  objectives.  Because 
of  the  court  injunction  against  the  board  a formal 
reply  to  this  requirement  was  impossible.  Informally 
board  members  have  a stated  goal  of  ensuring  that  those 
persons  applying  for  licensure  are  qualified  through 
examination  and  experience  to  do  the  work  for  which 
they  are  licensed.  Objectives  of  the  board  are  to 
protect  the  people  of  Montana  from  health,  life, 
financial,  and  other  hazards  resulting  from  irrespon- 
sible service  methods;  unethical  practices;  inferior 
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installation;  and  faulty  maintenance  and  repair  of  warm 
air  heating,  ventilation,  and  air  conditioning  systems 
and  equipment. 

Powers  and  duties  of  the  board  are  listed  in  the 
statutes  (Section  66-3504,  R.C.M.  1947)  as: 

(1)  To  promulgate  rules  which  it  determines  to  be 
necessary  to  carry  out  the  provisions  of  this 
act; 

(2)  To  hear  contested  cases  coming  under  the 
provisions  of  this  act;  and 

(3)  To  establish  how  permit  fees  are  to  be  col- 
lected and  allocated  under  applicable  state 
and  local  building  codes. 

However,  Chapter  504  of  the  Montana  Session  Laws  for 
1977  restricts  board  powers.  Under  this  act  the 
Building  Codes  Division  of  the  Department  of  Admin- 
istration has  the  authority  to  adopt  applicable  codes, 
set  permit  fees,  and  perform  necessary  inspections. 
This  legislation  reduces  the  authority  of  all  building 
trade  regulatory  boards  and  creates  a need  for  coordi- 
nation between  the  board  and  the  Building  Codes 
Division.  Current  board  duties  would  include  deter- 
mination of  experience  qualifications,  preparing  exam- 
inations, issuance  of  licenses--both  new  and  renewal, 
reviewing  related  complaints,  and  holding  hearings  on 
disciplinary  actions  and  rule  changes. 

During  the  first  eight  months  of  operation  the 
board  approved  licensure  for  293  mechanics  under  the 
grandfather  clause.  Questions  for  master  and  journey- 
man tests  had  been  prepared  by  board  members,  but  an 
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official  examination  was  not  completed.  Two  complaints 
concerning  improper  installations  were  received  by  the 
board's  administrative  secretary  after  the  district 
court  had  served  the  restraining  order.  These  com- 
plaints were  turned  over  to  the  Consumer  Affairs 
Division  of  the  Department  of  Business  Regulation  for 
action.  A total  of  12  meetings  were  held  by  the  board. 
Five  meetings  were  on  rule  adoption  and  changes,  three 
of  these  were  public  hearings.  No  disciplinary 
hearings  were  held  by  the  board  during  its  eight  months 
of  operation. 

One  of  the  sunset  questions  relates  to  the  regu- 
latory process  design.  Since  the  board  was  required  to 
cease  regulatory  activities  by  court  injunction,  these 
activities  were  never  implemented.  Consequently,  the 
report  does  not  include  an  answer  to  that  specific 
question. 
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Chapter  III 

THE  RELATIONSHIP  OF  STATE  REGULATION 
TO  THE  PUBLIC'S  HEALTH,  SAFETY  OR  WELFARE 
Two  questions  posed  by  the  sunset  law  are  ad- 
dressed in  this  chapter.  Would  the  absence  of  regu- 
lation significantly  harm  or  endanger  the  public's 
health,  safety,  or  welfare;  and,  is  there  a reasonable 
relationship  between  the  exercise  of  the  state's  police 
power  and  the  protection  of  the  public's  health, 
safety,  or  welfare?  In  defining  the  purpose  of  the 
sunset  legislation,  Montana's  sunset  law  (Section 

82-4601,  R.C.M.  1947),  states:  "The  legislature  ques- 
tions whether  conditions  causing  the  establishment  of 
these  agencies,  programs,  and  rules  have  not  changed  to 
such  an  extent  as  to  remove  the  need  for  some  or  all  of 
the  agencies,  programs,  and  rules."  This  chapter 
discusses  whether  a public  need  exists  for  the  current 
level  of  licensure  and  regulation  of  mechanics  in 
Montana. 

NEED  FOR  REGULATION  IN  MONTANA 

Some  form  of  heating,  ventilation,  or  air  con- 
ditioning exists  in  nearly  every  structure  in  Montana. 
Therefore,  the  effect  of  the  board's  regulatory  efforts 
will  have  at  least  an  indirect  impact  on  all  Montana 
citizens.  Regulation  is  primarily  directed  towards 
construction  installations  of  heating,  ventilation,  and 
air  conditioning  systems;  however,  code  coverage 
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main- 


includes  all  areas  of  installation,  alteration, 
tenance,  and  repair. 

Need  for  state  regulation  of  the  trade  has  been 
based  on  the  potential  for  "health,  life,  financial, 
and  other  hazards"  (Section  66-3502,  R.C.M.  1947). 
Five  deaths  were  directly  related  to  improper  installa- 
tions over  the  last  five  years.  state  Fire  Marshal 
investigators  place  blame  for  these  fatalities  on 
improperly  installed  heating  and  ventilation  systems. 
These  investigations  were  reviewed  during  the  con- 
stitutionality hearing  in  July  1978.  In  each  of  the 
three  cases  (one  case  resulted  in  three  deaths),  lack 
of  proper  combustion  air  was  blamed  for  the  carbon 
monoxide  buildup  and  resultant  asphyxiation,  which 
caused  the  deaths.  Seventeen  fires  in  the  first  six 
months  of  1978  were  directly  related  to  faulty  heating 
system  installations.^  Illustration  3-1  details  the 
number  and  percentage  of  total  fires  caused  by  heating 
equipment  over  a three  year  period  in  Montana. 

Two  hundred  and  ninety  one  of  the  504  structural 
fires  of  1977  caused  by  heating  equipment  involved 
chimneys  and  fireplaces.  The  fire  marshal’s  report 
states  that,  "Most  of  the  losses  occurred  due  to 
improper  installation  of  solid  fuel  burning 
equipment— inadequate  firewalls,  insufficient  air  space 


Information  supplied 
Marshal  Bureau. 


by  Montana 


State 


Fire 
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between  equipment  and  combustibles,  and  improper  instal- 
lation of  chimneys  and  insufficient  air  space. 
Increased  use  of  wood  and  coal  burning  heating  devices 
has  enhanced  possibilities  for  both  fires  and  carbon 


Fires  in  Montana 

Ignition  Source 


1975 

1976 

1977 

No. 

% 

No. 

No. 

% 

Heating  Equipment 

,345 

11 

353 

10  • 

504 

12 

Cooking  Equipment 

164 

5 

184 

5 

182 

4 

Electrical  distribution  equipment 

227 

8 

270 

7 

324 

8 

Special  equipment  (includes  internal 

combustion  engines) 

140 

5 

253 

7 

278 

7 

Other  (includes  appliances,  service  and 

maintenance  equipment,  vehicles,  etc.) 

153 

4 

523 

14 

590 

14 

No  equipment  involved 

^981 

67 

2J085 

57 

2340 

55 

Total 

3,010 

100 

3668 

100 

4,218 

100 

Source:  Montana  State  Fire  Marshall  Bureau,  Annual  Report,  1977,  p.  12. 

Illustration  3-1 


Montana  State  Fire  Marshal  Bureau,  Annual 
Report,  1977 , p.  12. 
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monoxide  (CO)  asphyxiation.  Covering  windows  and  walls 
with  plastic  film  to  conserve  heat  in  older  homes 
further  complicates  the  problem.  This  process  reduces 
exchange  with  outside  air  and  interfers  with  the  ef- 
ficiency of  fuel  combustion  and  removal  of  carbon 
monoxide  from  the  building. 

Inadequate  maintenance  of  heating  and  venting 
equipment  is  blamed  for  123  of  163  chimney  fires  and  26 
of  45  heating  equipment  fires  in  the  first  six  months 
of  1978  in  Montana.  In  addition,  a significant  number 
of  heating  equipment  related  deaths  and  injuries  na- 
tionally were  due  to  improper  maintenance.^ 

Regulation 

No  state  regulation  of  the  warm  air  heating, 
ventilation,  and  air  conditioning  business  currently 
exists  in  Montana.  Enforcement  of  the  licensure  stat- 
utes by  the  board  has  been  suspended  by  the  con- 
stitutionality challenge  and  resultant  restraining 
order.  Inspection  systems  for  enforcement  of  the 
Uniform  Mechanical  Code  exist  in  nine  Montana  commun- 
ities. However,  there  is  a question  of  whether  inspec- 
tions are  being  done  on  a routine  basis.  These  com- 
munities are  usually  the  more  populated  areas,  with 
sufficient  building  activity  to  support  an  enforcement 


U.S.  Consumer  Product  Safety  Commission,  Bureau 
of  Epidemiology,  "Case  Summaries  of  Product  Related 
Injuries,"  July  1,  1974  through  December  31,  1977. 
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program.  Inspectors  in  these  cities  advised  that  they 
normally  review  installations  for  correct  venting, 
availability  of  sufficient  make-up  air  for  burning  and 
venting,  and  proper  construction  of  fuel  lines.  These 
represent  the  chief  problem  areas  associated  with 
heating  system  installations.  Inspection  of  these 
critical  construction  activities  are  rather  easily 
accomplished  by  inspectors.  Some  board  members  said 
that  inspections  are  not  normally  that  comprehensive  in 
the  cities  where  they  have  worked. 

Duties  of  Building  Codes  Division 

Under  regulations  governing  the  state  Building 
Codes  Division,  responsibility  for  adopting  and  en- 
forcing building  codes  for  the  state  rests  with  the 
division.  The  Uniform  Mechanical  Code  covers  heating 
and  cooling  systems  and  has  been  adopted  by  the  divi- 
sion. Communities  within  the  state  have  the  option  of 
enforcing  it  through  their  own  permit  and  inspection 
program,  or  allowing  the  state  to  enforce  the  code.  A 
program  to  enforce  the  Uniform  Mechanical  Code  does  not 
yet  exist  on  the  state  level.  Appropriations  to  sup- 
port this  program  will  not  likely  be  available  until  at 
least  fiscal  year  1979-80.  Preliminary  figures  com- 
piled by  the  administrator  of  the  division  indicate  the 
enforcement  program  will  cost  approximately  $62,000  a 
year.  This  level  of  funding  will  supply  two  full-time 
code  inspectors.  Permit  fees  paid  on  installations  of 
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equipment  would  be  the  means  used  to  finance  the  inspec- 
tion process . 

A questionnaire  was  mailed  to  a group  of  mechanics 
who  have  applied  for  licensure  under  the  grandfather 
clause.  There  was  a 21  percent  response  rate  to  this 
questionnaire.  One  question  asked:  "Are  inspections 
by  building  code  officials  necessary  to  gain  compliance 
to  code  standards?"  One  hundred  percent  of  respondents 
to  this  question  indicated  that  inspections  are  neces- 
sary to  gain  compliance.  This  indicates  that  even  if 
the  board  is  allowed  to  continue  the  license  process, 
it  will  not  act  to  totally  protect  the  public  until  an 
inspection  process  is  established. 

Exemptions 

Two  major  exemptions  to  the  mechanical  statutes 
exist.  An  exemption,  common  to  most  trade  laws,  is  that 
the  act  does  not  apply  to,  "Railroads,  smelters,  under- 
ground mining  operations,  mills  or  refineries  on  their 
properties,  by  self  or  employees  or  other  businesses 
doing  their  own  routine  maintenance"  (Section 
66-3515(c),  R.C.M.  1947). 

A second  major  exemption  affects  work,  "by  a 
homeowner  on  either  his  family  dwelling  or  out  build- 
ings or  both  of  them  or  a person  doing  routine  main- 
tenance in  his  place  of  business  or  rental  property" 
(Section  66-3515(a),  R.C.M.  1947).  This  exclusion  from 
the  act  allows  property  owners  to  install  and  maintain 
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systems  within  their  buildings.  Further,  these  persons 

are  not  required  to  obtain  a permit  and  inspection  for 

their  work.  A major  cause  of  health  problems  related 

to  heating  equipment  is  carbon  monoxide  (CO)  poisoning. 

A national  study  done  by  the  U.S.  Department  of  Health, 

Education,  and  Welfare  states:  "About  70  percent  of 

all  CO  deaths  occur  in  the  home."^  In  addition,  the 

same  report  cites  a survey  of  older  homes  in  Baltimore, 

Maryland  which  measured  the  level  of  carbon  monoxide  in 

the  house.  This  survey  indicated  that,  "of  those  homes 

with  high  concentrations  of  carbon  monoxide,  93  percent 

2 

were  rented."  Since  maintenance  of  both  business  and 
rental  property  by  the  owner  is  excluded  from  this  act, 
an  area  of  public  harm  related  to  the  trade  is  excluded 
from  regulation. 

Inspection  of  all  structures  exists  in  some  com- 
munities across  the  state.  Building  code  departments 
in  these  localities  usually  require  an  installation 
permit  and  an  inspection  before  approval  to  use  the 
equipment  is  granted.  However,  board  members  ques- 
tioned the  adequacy  of  the  local  inspections  to  gain 
code  compliance.  This  procedure  does  not  prevent  a 


Journal  of  Environmental  Health,  "Carbon  Mon- 
oxide Contamination  of  the  Living  Environment:  A 
National  Survey  of  Home  Air  and  Children’s  Blood,"  A.F. 
Schaplowsky,  et  al,  May/June  1974,  p.  569. 

2 

Cite  from  Edward  P.  Radford,  Survey  of  carbon 
monoxide  in  East  Baltimore  housing--preliminary  report, 
John  Hopkins  University,  1971. 
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homeowner  or  owner  of  rental  property  from  installing 
or  maintaining  his  own  equipment,  but  it  does  protect 
occupants  from  the  danger  of  avoidable  construction 
mistakes.  Proper  maintenance  of  heating  systems  will 
continue  to  be  a problem,  even  with  regulation.  There 
is  no  means  established  to  assure  or  require  that 
needed  maintenance  is  accomplished. 

In  conclusion,  five  deaths  resulting  from  carbon 
monoxide  poisoning  in  the  last  5 years  have  been  di- 
rectly related  to  improper  installation  of  heating 
systems.  Seventeen  fires  in  the  first  six  months  of 
this  year  in  Montana  have  been  blamed  on  this  same 
cause.  Future  damages  may  be  reduced  by  eliminating 
potential  maintenance  problems  with  a construction 
code,  but  effects  of  increased  installation  care  will 
not  be  realized  for  some  time.  Proper  maintenance  is  a 
major  problem  area  related  to  heating  and  venting 
equipment  which  will  not  be  solved  through  a con- 
struction code  enforcement  program.  Licensing  on  the 
state  level  may  ease  enforcement  problems  on  the  local 
level,  but  the  public  benefit  may  be  marginal.  Li- 
censing alone  will  not  act  to  totally  protect  the 
public;  it  must  be  combined  with  an  inspection  program 
to  ensure  compliance  with  code  standards. 

Since  no  license  regulation  of  the  trade  currently 
exists  on  the  state  level,  no  additional  harm  will 
result  from  its  statutory  absence.  The  Uniform 
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Mechanical  Code  would  continue  to  be  the  accepted  state 
code.  Limited  code  enforcement  would  continue  in 
specific  communities  across  the  state. 

RELATIONSHIP  BETWEEN  STATE'S  POLICE  POWER  AND 

PROTECTION  OF  THE  PUBLIC 

In  answering  the  first  question  dealing  with  the 
absence  of  regulation,  we  noted  that  regulation  has  not 
existed  on  the  state  level.  Local  building  codes 
departments  have  adopted  the  state  code  and  do  inspec- 
tions to  ensure  compliance.  A single  local  inspector 
usually  does  both  plumbing  and  heating  inspections;  few 
cities  in  Montana  have  sufficient  construction  activity 
to  employ  an  inspector  for  heating  systems  alone. 

If  operation  of  the  board  is  ruled  constitutional 

1 

the  chief  functions  of  the  board  will  deal  with  evalu- 
ation of  applicant  qualifications,  examination,  licen- 
sure, and  the  holding  of  hearings  on  rule  changes  and 
disciplinary  actions. 

License  Inspectors 

A significant  problem  in  enforcing  the  licensing 
requirement  in  related  building  trades  (electrical  and 
plumbing)  is  work  by  unlicensed  individuals.  This 
problem  presents  a situation  where  a large  amount  of 
work  in  some  areas  of  the  state  is  not  done  by  licensed 
individuals.  Other  regulatory  boards  have  been  forced 
to  employ  license  inspectors.  These  inspectors  spot- 
check  construction  sites  to  ensure  that  licensed 
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tradesmen  are  performing  the  work.  They  do  not  cur- 
rently inspect  installations  for  code  compliance.  It 
is  likely  that  the  Board  of  Warm  Air  Heating,  Ventila- 
tion, and  Air  Conditioning  will  face  the  problem  of 
unlicensed  workers.  There  would  be  considerable  merit 
in  consolidation  of  the  license  inspection  process  with 
code  inspections.  State  and  local  inspectors  could 
check  for  licenses  on  each  project  during  the  code 
inspection.  Combining  inspections  in  this  manner 
involves  close  coordination  of  board  and  Building  Codes 
Division  activities.  Local  building  inspectors  would 
have  to  be  included  in  this  consolidation  of  inspection 
activities  in  order  to  obtain  equal  statewide  enforce- 
ment. 

License  Categories 

Plaintiffs  in  the  current  constitutionality  suit 
claim  that  the  licensing  classification  breakdown  is 
unjust  in  its  present  form.  They  have  stated  that 
their  firms  would  be  unable  to  continue  operations  in  a 
significant  portion  of  their  business  under  this  law. 
They  also  state  that  without  their  operation  in  the 
trade,  a large  area  of  rural  Montana  would  loose  valu- 
able services.  Service  personnel  for  these  companies 
install  heating  equipment  but  do  very  little  venting 
and  air  conditioning  work.  Witnesses  representing 
these  companies  testified  that  they  did  not  believe 
their  employees  met  experience  qualifications  for 
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licensure--specifically  the  requirement  for  experience 
in  sheet  metal  work  under  the  grandfather  clause  was 
attacked  as  unrealistic.  The  law  (Section  66-3507, 
R.C.M.  1947)  speaks  to  "warm  air  heating,  ventilation, 
and  sheet  metal  work."  Board  members  explained  that 
the  term  "sheet  metal  work"  means  installing  furnaces 
and  sizing  duct  work  necessary  for  bringing  combustion 
air  to  the  furnace  and  removing  combustion  material. 
The  experience  requirement  for  subsequent  licensure 
applicants  does  not  mention  "sheet  metal  work." 

Senate  Bill  433,  1977,  would  have  expanded  upon 
the  license  breakdown  by  creating  several  more  license 
categories  and  exempting  service  personnel.  This  bill 
would  have  called  for  separate  examinations  for  each 
specialized  energy  source.  This  number  of  license 
categories  would  require  multiple  examination  forms  and 
would  likely  increase  both  license  and  code  enforcement 
problems . 

Experience  is  the  chief  factor  in  determining 
whether  or  not  an  individual  will  receive  a license 
under  the  grandfather  clause.  Five  years'  experience 
in  warm  air  heating,  ventilation,  and  sheet  metal  work 
is  sufficient  evidence  to  obtain  a master's  license. 
Journeymen  must  have  four  years ' experience  in  any 
major  phase  of  the  trade.  These  requirements  do  not 
ensure  quality  of  past  work  or  a current  knowledge  of 
code  standards.  A questionnaire  was  mailed  to  a 
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randomly  selected  group  of  those  who  have  applied  for 
licensure  under  the  grandfather  clause.  In  response  to 
a guestion  on  whether  or  not  they  would  favor  licensing 
if  a test  were  required,  85  percent  stated  they  would. 
This  indicates  that  members  of  the  trade  may  be  willing 
to  accept  licensure  without  a grandfather  clause.  An 
alternative  action  would  be  to  grant  a provisional 
license  to  those  currently  in  the  trade,  but  require 
the  passage  of  an  examination  before  full  licensure.  A 
specific  amount  of  time  could  be  allowed  for  operation 
under  the  provisional  license  before  the  individual 
would  be  forced  to  take  and  pass  the  license  test. 

Experience  in  sheet  metal  work  is  required  for 
licensure  under  the  grandfather  clause.  Plaintiffs  in 
the  court  case  have  interpreted  this  to  include  sheet 
metal  ducts  which  act  as  the  primary  system  for  distri- 
bution of  heat.  In  addition,  a certain  amount  of  skill 
in  sheet  metal  work  is  necessary  in  fabricating  venting 
pipe.  However,  those  areas  of  potential  harm  to  the 
public  are  correct  sizing  of  venting  for  disposal  of 
carbon  monoxide,  proper  make-up  air  for  burning  and 
venting,  and  proper  fuel  line  construction.  Fabri- 
cation of  sheet  metal  products  is  not  a critical  area 
in  the  installation  of  heating  systems.  Municipal 
inspectors  advised  that  their  inspections  are  directed 
toward  the  above  critical  areas  and  not  so  much  with 
the  sheet  metal  work  other  than  quality  of  workmanship. 
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Considering  that  the  court  injunction  has  precluded 
licensing  under  the  grandfather  clause,  a possibility 
exists  that  this  licensing  provision  will  be  extended. 
Board  members  have  stated  that  the  term  "sheet  metal" 
applies  only  to  furnace  installation  and  sizing  of 
vents.  Upon  lifting  the  injunction,  the  board  should 
take  appropriate  action  to  clarify  that  "sheet  metal 
work"  refers  to  only  furnace  installation  and  sizing  of 
vents  and  does  not  include  the  duct  work  for  distri- 
buting heat  or  cool  air. 

Regulation  in  Other  States 

Illustration  3-2  depicts  information  gained  from  a 
survey  of  nineteen  mid-west  and  western  states,  in- 
cluding Alaska.  This  shows  that  nine  of  the  nineteen 
states  regulate  heating  and  cooling  installers  in  some 
fashion.  Ten  states  leave  the  decision  of  whether  or 
not  to  regulate  the  trade  up  to  the  local  communities. 

Licensing  of  contractors,  whether  heating  or 
general,  is  the  most  popular  means  of  regulation  used. 
Only  New  Mexico,  of  the  states  surveyed,  maintains  a 
licensing  breakdown  similar  to  Montana.  New  Mexico 
licenses  heating  contractors  and  journeyman  mechanics. 
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Regulation  of  Heating  and 
Cooling  Trade  by  State 


* Alaska  and  Oregon  Amounts  to  a Limited  Statutory  License 

I I Local  Regulation,  if  any 

Heating  Contractors  Regulated 
Master/Journeyman  Licensed 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor 
Illustration  3-2 
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SUMMARY 


Five  fatalities  and  a number  of  fires  in  Montana 
have  been  caused  by  improper  heating  system  instal- 
lations. Although  we  were  advised  that  nine  com- 
munities in  the  state  enforce  the  Uniform  Mechanical 
Code  through  an  inspection  process,  no  inspection 
program  exists  on  the  state  level.  Further,  board 
members  question  the  adequacy  of  the  local  inspection 
programs.  To  maximize  public  protection,  code  inspec- 
tion must  be  accomplished  in  conjunction  with  license 
regulation  of  mechanics. 

Regarding  the  reasonable  relationship  question, 
exemptions  from  the  mechanical  act  further  limit  public 
protection  by  excluding  installations  done  by  property 
owners  on  private  homes  and  rental  property.  Inade- 
quately maintained  heating  systems,  a major  problem 
area,  will  not  be  inspected  to  assure  satisfactory 
maintenance.  The  requirement  for  sheet  metal  experi- 
ence in  the  grandfather  clause  needs  clarification  by 
the  board  to  assure  that  lack  of  irrelevant  experience 
does  not  preclude  otherwise  qualified  mechanics  from 
being  licensed. 
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Chapter  IV 
COST  CONSIDERATIONS 


This  chapter  addresses  the  fourth  and  fifth  ques- 
tions posed  in  the  sunset  law.  Does  regulation  have 
the  effect  of  directly  or  indirectly  increasing  the 
cost  of  goods  or  services?  Is  the  increase  in  costs 
more  harmful  to  the  public  than  the  harm  which  could 
result  from  the  absence  of  regulation? 

REGULATION  COSTS 

Costs  of  regulation  are  included  in  the  monetary 
amount  paid  for  goods  or  services.  Regulation  costs 
also  include  nonmonetary  items  such  as  the  delivery  and 
timeliness  of  goods  or  services--even  the  availability 
or  absence  of  goods  or  services.  The  U.S.  General 
Accounting  Office  (GAO),  in  a June  1977  publication, 
identified  six  classifications  of  costs  associated  with 
governmental  regulation.^  We  reviewed  GAO's  cost 
classifications,  adapted  the  categories  as  being  the 
most  reflective  of  identifiable  governmental  regulation 
costs,  and  organized  these  costs  into  five  categories-- 
administrative , compliance,  inefficient  use  of  re- 
sources, stagnation  of  technology  and  innovation,  and 
transfers.  Our  discussion  relates  to  two  categories 


Report  to  Congress  by  the  Comptroller  General  of 
the  United  States,  Government  Regulatory  Activity: 
Justifications,  Processes,  Impacts,  and  Alternatives, 
June  1977,  PAD-77-34. 


29 


of  these  regulatory  costs  which  can  be  identified  as 
resulting  from  regulation  of  the  heating,  ventilation, 
and  air  conditioning  trade. 

ADMINISTRATIVE  COSTS.  Administrative  costs  are 
directly  observable  and  related  to  governmental  regu- 
lation. These  include  costs  imposed  upon  the  public 
sector--the  regulated  trade,  as  well  as  governmental 
expenditures  necessary  to  administer  the  associated 
regulatory  activity.  Governmental  administrative  costs 
include  expenditures  which  are  used  to  operate  the 
regulatory  activity. 

An  observable  regulatory  cost  would  be  the  regu- 
latory board's  expenditures.  These  costs  for  the  three 
years  the  board  has  been  in  existence  are  noted  in 
Illustration  5-1.  Expenses  of  the  board  have  been 
supported  by  initial  license  fees.  No  funds  have  been 
paid  into  the  board  since  fiscal  year  1976  due  to  the 
court  injunction.  If  board  operations  are  ruled  con- 
stitutional, master  mechanics  would  pay  a $75  appli- 
cation fee  and  an  examination  fee  not  to  exceed  $50. 
Journeyman  mechanics  would  be  charged  a $35  application 
fee  with  a maximum  $25  examination  fee.  Apprentices 
pay  an  application  permit  fee  of  $5.  Renewal  fees 
would  be  set  annually  and  may  not  exceed  application 
fees.  While  these  expenses  are  ultimately  passed  on  to 
the  consumer,  they  represent  only  a minimal  cost. 
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EXPENDITURES — BOARD  OF  WARM  AIR  HEATING, 
VENTILATION,  AND  AIR  CONDITIONING 


Fiscal  Year 


Expenditures 


1977-78 

1976-77 

1975-76 


$2,273 

5,209 

6,623 


Source:  Compiled  by  the  Office  of  the  Legislative 
Auditor . 


Illustration  4-1 


Other  administrative  costs  to  the  governmental 
sector  exist  but  are  not  as  easily  quantified.  The 
Governor's  Office  of  Budget  and  Program  Planning  re- 
views the  board's  budget.  The  legislature  also  becomes 
involved  with  the  review  of  the  board  and  its  budget 
process  as  well  as  with  statutory  changes  requested  by 
the  board.  Thus,  the  administrative  cost  to  regulate 
licensed  mechanics  exceeds  the  readily  measurable 
expenditures  and,  unlike  the  board's  expenditures, 
these  other  governmental  administrative  costs  are  paid 
for  by  taxpayers  through  general  revenue  collections. 
These  costs  are  unmeasurable  and  are  probably  minimal. 

Administrative  costs  to  the  trade  represent  the 
time  necessary  to  fill  out  a renewal  card  and  return  it 
to  the  board.  Licensed  mechanics  will  be  required  to 
fill  out  a short  renewal  card  once  a year  when  license 
renewals  are  resumed.  Although  not  directly  measur- 
able, this  cost  is  minimal  and  insignificant  on  the 
part  of  the  private  sector. 
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In  total,  the  administrative  costs  of  regulation 
are  those  represented  in  Illustration  4-1,  plus  other 
costs  absorbed  by  government  and  the  private  sector. 
While  we  can  assume  that  these  costs  are  ultimately 
passed  on  to  the  consumer,  the  governmental  and  private 
sector  administrative  costs  do  not  represent  a signi- 
ficant burden  to  the  consumer  of  these  services. 

COMPLIANCE  COSTS.  Compliance  costs  are  incurred 
by  both  the  private  and  governmental  sector.  These  are 
imposed  upon  a regulated  trade  when  specific  actions 
and  expenses  must  be  incurred  in  order  to  comply  with 
statutory  requirements.  Compliance  costs  can  be  identi- 
fied in  the  governmental  sector  as  those  costs  neces- 
sary to  assure  compliance  with  regulations.  An  example 
would  be  the  inspection  of  a production  facility  by  an 
Occupational  Safety  and  Health  Administration  (OSHA) 
safety  inspector.  This  requires  governmental 
expenditures — a governmental  compliance  cost.  The 
production  facility’s  purchase  of  safety  rails  to  meet 
OSHA  standards  requires  private  sector  expenditure — 
also  a compliance  cost. 

Primary  responsibility  for  inspection  to  enforce 
the  mechanical  codes  is  under  the  authority  of  state 
and  local  building  code  officials  and  is  not  a respon- 
sibility of  the  Board  of  Warm  Air  Heating,  Ventilation, 
and  Air  Conditioning.  However,  the  board  will  be 
responsible  for  license  enforcement,  investigating 
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complaints  and  alleged  violations,  and  holding  hearings 
to  determine  who  is  at  fault.  Board  action  could 
suspend  or  revoke  a mechanic's  license  at  such  a hear- 
ing. However,  these  costs  would  be  considered  in  the 
administrative  costs  which  were  reviewed  and  which  are 
considered  minimal.  Members  of  the  trade  that  must 
answer  complaints  or  license  revocation  proceedings 
incur  minimal  additional  compliance  costs.  Since  the 
court  injunction,  these  costs  have  not  been  incurred  by 
either  the  board  or  the  trade. 

PROBABLE  COSTS  OF  DEREGULATION 

Regulation  of  the  warm  air  heating,  ventilation, 
and  air  conditioning  industry  has  never  actually  ex- 
isted through  a state  board.  Court  action  restraining 
board  activities  has  eliminated  any  benefits  of  license 
regulation.  Some  administrative  actions  have  taken 
place  in  reviewing  candidates  for  licensure  under  the 
grandfather  clause,  but  board  activities  have  not  gone 
beyond  this  point.  Transferring  code  adoption  and 
enforcement  powers  to  the  Building  Codes  Division  has 
limited  board  authority  to  the  licensing  and  complaint 
handling  functions.  Code  enforcement  through  inspec- 
tion is  not  being  done  on  the  state  level  and  has  no 
effect  on  deregulation  of  the  board's  functions. 
Various  cities  in  the  state  do  inspections  and  enforce 
the  Uniform  Mechanical  Code.  Those  cities  doing  in- 
spections would  probably  benefit  from  a statewide 
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licensing  system,  but  total  cost  savings  would  be 
difficult  to  estimate. 

SUMMARY 

Regulation  will  not  have  an  effect  on  the  cost  of 
services  until  licensure  of  trade  personnel  is  en- 
forced. Initial  funds  obtained  from  the  trade  for 
operation  of  the  board  had  a one  time  effect  on  costs 
which  would  have  to  be  described  as  minute.  Board 
regulation,  if  declared  constitutional,  would  likely 
have  an  impact  on  trade  costs.  This  impact  would  tend 
to  increase  the  price  of  mechanics’  services  to  the 
public,  but  only  minimally. 

Any  existing  harm  will  continue  to  exist  since 
regulation  has  not  yet  gone  into  effect.  However, 
members  of  the  trade  responding  to  our  questionnaire 
indicate  that  even  with  licensing,  building  code  in- 
spection would  be  necessary  to  assure  code  compliance. 
Existing  protection  derived  from  the  state's  adoption 
of  the  Uniform  Mechanical  Code  and  enforcement  by 
inspection  in  certain  communities  would  continue  even 
if  the  board  were  discontinued.  The  cost  of  this 
Protection  is  borne  by  those  paying  permit  fees  for  new 
construction  or  remodeling  work.  Although  communities 
which  enforce  the  mechanical  code  may  benefit  from  a 
iioensing  program,  cost  savings  for  inspection  services 
would  likely  be  minimal. 
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Chapter  V 

LESS  RESTRICTIVE  REGULATION  ALTERNATIVES 
A sixth  and  final  question  posed  by  the  sunset  law 
requires  the  evaluation  of  alternative  forms  of  regu- 
lation. Specifically  it  asks:  Is  there  another  less 
restrictive  method  of  regulation  available  which  could 
adequately  protect  the  public? 

ALTERNATIVE  REGULATION  APPROACHES 

In  determining  the  appropriate  regulation  of  the 
warm  air  heating,  ventilation,  and  air  conditioning 
trade  there  are  three  major  decisions  which  must  be 
made.  These  decisions  relate  to:  1)  the  proper  form 
of  regulation,  2)  the  regulatory  entity  that  is 
required  under  a particular  form,  and  3)  the  type  and 
extent  of  regulatory  requirements  placed  upon  the 
industry  in  each  case. 

Following  is  a brief  discussion  of  the  three  major 
decisions.  The  decision  process  is  then  summarized  in 
check-list  format.  A more  detailed  discussion  of 
alternative  regulation  approaches  has  been  prepared  as 
a supplement  to  this  and  other  sunset  audit  reports.^ 

THE  PROPER  FORM  OF  REGULATION 

In  relation  to  the  first  decision,  there  are  a 
number  of  alternative  forms  of  regulation  ranging  from 


"Alternative  Methods  of  Regulating  Professions, 
Occupations,  and  Industries "--A  Supplement  to  the 
Sunset  Performance  Audits,  Office  of  the  Legislative 
Auditor,  1978. 
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the  most  extreme  form--licensing  similar  to  the  present 
system  to  the  least  extreme — no  licensing  or  regu- 
lation whatsoever.  Following  is  a discussion  of  seven 
forms  of  regulation.  They  are  licensing,  practice 
restriction,  reserve  of  title,  limited  statutory  regu- 
lation, registration,  certification,  and  no  regulation. 

Licensing  involves  the  stipulation  of  requirements 
and  prerequisites  and  the  granting  of  the  right  or 
permission  to  carry  on  a business  or  profession. 
Licensing  necessitates  an  administrative  body  that 
establishes  rules  and  monitors  the  profession  or  occu- 
pation on  an  ongoing  basis.  Licensing  is  considered  to 
be  the  most  extreme  form  of  regulation. 

Restriction  of  practice  is  the  next  lesser  form  of 
regulation.  Under  a practice  law  form  of  regulation, 
i^*^ividuals  or  companies  would  not  be  permitted  to 
perform  a specific  service  or  act,  or  hold  themselves 
out  as  being  able  to  perform  such  services,  unless  they 
have  met  certain  statutory  requirements . 

Reserve  of  title  is  less  restrictive  than  restric- 
tion of  practice.  Under  reserve  of  title  regulation, 
anyone  who  desires  could  engage  in  the  profession  or 
occupation.  Only  the  titles  "licensed"  or  "certified, " 
etc.,  would  be  reserved  for  those  who  had  met  certain 
requirements  such  as  an  examination. 

statutory  regulation  can  be  considered 
even  a lesser  degree  of  state  regulation  than  the 
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previous  forms.  The  state  would  regulate  the  industry 
only  through  statutes  specifying  certain  limitations. 
Limited  statutory  regulation  differs  from  a practice 
law  in  that  there  are  no  statutory  requirements  that 
are  "job  or  ability  related"  (i.e.,  examination  require- 
ment). The  law  would  require  only  "after-the-fact" 
protective  measures  (i.e.,  bonding  and  insurance). 

Registration,  the  next  alternative,  would  afford 
the  opportunity  to  persons  practicing  in  the  profession 
or  trade  to  register  with  the  state  or  with  a private 
trade  or  professional  association.  An  individual  or 
company  applicant  would  not  have  to  demonstrate  com- 
petency or  prove  qualification,  but  would  just  register 
his  name  or  the  company's  name. 

Certification,  as  we  define  it,  is  individual 
oriented  and  requires  no  direct  involvement  by  a state 
governmental  body.  The  trade  would  be  responsible  for 
certification  requirements  and  procedures,  and  would  be 
self-regulating.  Certification  would  provide  for 
public  identification  of  those  individuals  designated 
by  the  industry  as  certified,  but  the  trade  could  not 
limit  the  practice  to  only  those  certified. 

The  least  extreme  form  of  regulation  is  no 
regulation . The  public  would  still  have  protection 
through  the  Building  Codes  Division  and  municipal 
inspectors.  In  addition,  the  Consumer  Affairs  Division 
of  the  Department  of  Business  Regulation  under  the 
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Unfair  Trade  Practices  Act  (Chapter  275,  Laws  of 
Montana,  1973),  is  available,  which  protects  the  con- 
sumer from  fraud  and  deception.  Criminal  and  civil 
remedies  can  also  be  sought  under  the  Uniform  Com- 
n'Si^cial  Code  and  other  laws  directed  at  specific 
abuses.  It  is  important  to  again  note  that  the  laws  on 
consumer  protection  are  in  effect  at  the  present  time 
and  would  be  in  effect  under  all  of  the  alternatives 
discussed. 

THE  REGULATORY  ENTITY 

Regulatory  entities  can  take  many  forms  depending 
upon  the  degree  of  state  regulation  needed.  We  have 
identified  six  regulatory  entities:  trade  state  board, 
trade-public  state  board,  public  state  board,  state 
department/agency,  trade  association,  and  state/local 
agency  (indirect  involvement). 

The  traditional  form  of  regulation  of  trades  and 
industries  is  accomplished  by  trade  boards.  These 
boards  are  made  up  entirely  of  members  of  the  trade  or 
industry.  Boards  can  also  be  made  up  of  a combination 
of  trade  members  and  of  members  from  the  public.  A 
board  could  also  consist  entirely  of  members  from  the 
public . 

Regulation  could  be  accomplished  through  the 
direct  involvement  of  a state  department  or  agency.  if 
no  direct  regulation  by  the  state  is  necessary,  then  a 
trade  association  could  regulate  its  membership.  in 
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addition,  indirect  involvement  by  a state  agency  is 
available  if  direct  state  regulation  is  not  necessary. 
For  example,  the  Consumer  Affairs  Division  could 
investigate  and  resolve  consumer  complaints  against  any 
industry  or  occupation  even  if  that  industry  or  occu- 
pation were  not  directly  regulated  by  the  state. 

TYPES  OF  REGULATORY  REQUIREMENTS 

If  some  form  of  regulation  is  determined  to  be 
appropriate  for  the  trade,  then  certain  requirements 
and  conditions  for  licensure  must  also  be  established. 

Education,  experience,  and  examination  require- 
ments, as  conditions  for  licensure,  could  be  estab- 
lished by  statute  and  administered  by  the  regulatory 
body.  Means  of  financial  protection  for  the  public  and 
licensees  could  be  required  in  the  form  of  bonding, 
recovery  funds,  liability  insurance,  etc. 

The  regulatory  body,  through  its  administrative 
branch,  may  collect  fees  such  as  those  for  examinations 
and  licenses,  and  issue  a document  to  mechanical  shops 
and  to  mechanics  (license)  following  successful  com- 
pliance with  such  prerequisites.  The  regulating  body 
could  have  the  authority  to  promulgate  rules  and  adopt 
codes  of  conduct.  It  could  deny,  suspend,  or  revoke 
licenses  based  upon  noncompliance,  violations,  or 
incompetence.  The  regulatory  body  could  also  have 
investigative  and  monitoring  functions . 
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a require- 


Periodic  renewal  of  licenses  could  be 
ment.  This  renewal  can  be  a mere  payment  of  a fee,  as 
would  occur  in  the  present  situation,  or  renewal  could 
depend  upon  the  applicant  meeting  certain  qualification 
standards.  Thus,  licensees  could  be  required  to  main- 
tain proficiency  through  continuing  education,  passage 
^ periodic  examination,  or  peer  review. 

SUMMARY 

The  decision  as  to  the  extent  to  which  the  state 
needs  to  be  involved  in  regulation  of  a trade  or 
industry  requires  the  analysis  of  many  factors.  We 
have  briefly  discussed  these  factors  in  this  chapter. 

These  factors  are  presented  in  decision  chart 
format  in  the  following  Illustrations  5-1,  5-2,  and 

5-3.  A more  detailed  discussion  of  the  alternative 
methods  of  regulation  appears  in  a supplement  to  this 
report.  The  supplement  has  been  designed  for  all  of 
the  regulatory  boards  subject  to  sunset  reviews. 
Because  the  supplement  is  all  inclusive,  some  of  the 
titles  do  not  match  those  used  in  this  report. 
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DECISION  CHART  TO  DETERMINE 
THE  FORM  OF  REGULATION 


0)  (D 


(5)  © (?) 


LICENSING 

PRACTICE 

RESERVE  OF  TITLE 

UNITED  STATUTORY 
REGULATIOR 

REGISTRATION 

CERTIFICATION 

NO  REGULATION 

“Job  Related” 
Prerequisites? 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor 


Illustration  5-1 
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ALTERNATIVE  REGULATORY  BODY 
UNDER  EACH  FORM  OF  REGULATION 


LICENSING 

i 

PRACTICE 

RESERVE  OF  TITLE 

LIMITED  STATUTORY 

REGULATION 

REGISTRATION 

CERTIFICATION 

NO  REGULATION 

TRADE  STATE  BOARD 

► Multi-member;  or 

► Commissioner 

o 

TRADE -PUBLIC  STATE 

BDARD 

► Multi-member 

PUBLIC  STATE  BOARD 

► Multi-member;  or 

► Commissioner 

o 

STATE  DEPARTMENT! AGENCY 

► Direct  involvement 

o 

o 

o 

o 

0 

TRADE  ASSDCIATION 

► Industry  Involvement 

0 

o 

STATE! LOCAL  AGENCY 

► Indirect  Involvement 

► CIvil/CrImlna!  Sanctions 

o 

0 

o 

o 

o 

o 

0 

■ Indicates  present  form  of  regulation 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor 


Illustration  5-2 
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ALTERNATIVE  REQUIREMENTS  UNDER 
EACH  FORM  OF  REGULATION 


■ 

LICENSING 



PRACTICE 

1 



RESERVE  OF  TITLE 

LIMITED  STATUTORY 

REGULATION 

REGISTRATION 

*CERT!FICATION 

NO  REGULATION 

PRESENT  FORM 

. 

1.  Rule /Regulation  Making  Entity  : 

9 

9 

2.  Educational  Requirements 

© 

9 

9 

3.  Experience  Requirements 

9 

9 

9 

9 

4.  Examination 

• 

9 

9 

9 

9 

5.  Right  of  Denial 

9 

9 

9 

9 

9 

6.  Revocation/ Suspension 

9 

9 

9 

7.  Issuance  of  a Document 

@ 

9 

9 

9 

8.  Investigation /Enforcement 

9 

9 

9.  Periodic  Renewal 

9 

9 

9 

9 

10.  Continuing  Education 

9 

9 

11.  Retesting 

9 

9 

12.  Reciprocity /Comity 

® 

9 

9 

9 

9 

9 

13.  Bonding 

9 

9 

9 

9 

9 

14.  Recovery  Fund 

9 

9 

— 

15.  Errors  and  Omissions  Insurance- 

© 

9 

9 

9 

9 

16.  Fees 

9 

® 

9 

9 

9 

9 

17.  Individual  Oriented 

18.  Facility  Oriented 

9 

9 

9 

9 

9 

9 

19.  Peer  Review 

9 

9 

9 

9 

‘Determined  by  industry  body 


Source:  Compiled  by  the  Office  of  the  Legislative  Auditor 

Illustration  5-3 
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